
 

 

 
 

Please ask for: 
Direct Dial: 

E-mail: 
Reference: 

Date: 

Mike McGeary 
(01892) 554105 
mike.mcgeary@tunbridgewells.gov.uk 
 
23 June 2017 

 
 
 
 
Dear All 

 

AUDIT AND GOVERNANCE COMMITTEE - TUESDAY 27 JUNE 2017 

 

I have attached a revised version of Item 5(B) – Proposed changes to the Constitution: Planning 

Call-in. The changes from the original report have been highlighted in the attached version, for 

ease of reference. 

 

Paper copies of the attached, for those who would like one, will be available from Monday morning 

in the office and also at the meeting. 
 
Agenda No Item 

 
 
5  (B) *Proposed Changes to the Constitution (Planning Scheme of Delegation) - 

Planning Call-in Wording  (Pages 1 - 8) 
 

 
 
 
Mike McGeary 

Democratic Services Officer 
 
Encs 
 

Public Document Pack





 

Audit and Governance 
Committee  

27 June 2017 

Is the final decision on the recommendations in this report to be made at this meeting? No 

 

*Proposed changes to the Constitution (Planning 
Scheme of Delegation) as recommended by the 
Constitution Review Working Party 

 

Final Decision-Maker Full Council  

Portfolio Holder(s)  The Leader, Councillor Jukes and the Portfolio-holder 
for Planning & Transportation, Councillor McDermott 

Lead Director  Lee Colyer, Director of Finance, Policy & Development  

Head of Service Karen Fossett, Head of Planning  

Lead Officer/Report Author Stephen Baughen, Building Control and Development 
Manager 

Classification Non-exempt 

Wards affected All 

  

This report makes the following recommendations to the final decision-maker: 

1. That, in order to ensure the Constitution is up-to-date and provides for good decision-
making, the Full Council be recommended to approve revised wording to : 

 

(a) Paragraph 8.1 of Table 3 of Annex C to Part 3 of the Constitution as set out in 
paragraph 2.4 below; and 
 

(b) Paragraph 5.1 of the Planning Committee Procedure Rules in Part 4 of the 
Constitution as set out in paragraph 2.5 below.   

  

This report relates to the following Five Year Plan Key Objectives: 

• A Confident Borough ensuring that planning applications are determined within 
legislative time limits and to ensure that robust decision making processes for 
planning applications are in place such that all relevant matters are properly and 
thoroughly considered 

  

Timetable  

Meeting Date 

Constitution Review Working Party  2 June 2017 

Audit and Governance Committee  27 June 2017 

Council 26 July 2017 
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*Proposed changes to the Constitution (Planning 
Scheme of Delegation) as recommended by the 
Constitution Review Working Party  

 

 
1. PURPOSE OF REPORT AND EXECUTIVE SUMMARY 
 
1.1 Under the Tunbridge Wells Borough Council Constitution, the Audit and 

Governance Committee is responsible for “oversight of the effectiveness of the 
Constitution and making appropriate recommendations for change”. The 
Constitution Review Working Party (“the CRWP”) meets as and when required 
to assist the Audit and Governance Committee with consideration of reviews of 
the Constitution prior to recommendation to Full Council and to act as a 
‘sounding board’ for the delegated decision making power of the Monitoring 
Officer. 

 
1.2 The CRWP reviewed elements of the Constitution at their meeting on 2 June 

2017 at the request of officers and supports the recommended changes set out 
in this report. 

 
1.3 This report supersedes the original report on this matter published as part of the 

Agenda for the Audit and Governance Committee (published on 19 June 2017).  
The original report set out only part of the changes recommended by CRWP (at 
paragraph 2.4 of that report).  This supplementary report corrects that error – 
please refer to paragraph 2.4 below.   

 
1.4 Appendix A to this report has also been superseded to reflect the final draft 

minutes of CRWP.   
 
1.5 The Council has a statutory duty to secure continuous improvement in the way 

in which its functions are exercised having regard to a combination of economy, 
efficiency and effectiveness. 

 

 
2. INTRODUCTION AND BACKGROUND 

 
2.1 At CRWP meetings during 2016 amendments to the procedure for calling-in 

planning applications in order to clarify and better define the process were 
discussed in depth. One particular question arose concerning a change in the 
procedure that had been in place in 2005. In the 2005 Good Practice Guidelines 
for Members Taking Part in the Planning Process, members were enabled to 
call-in planning applications for consideration where there was a planning issue 
that warranted consideration by a Planning Committee or where there was a 
significant level of local concern. 
 

2.2 However, in later editions of the Constitution the significant local concern 
element as a reason for call-in was omitted from paragraph 8.1 of Table 3 in 
Annex C of Part 3. The current wording in Paragraph 8 is : 
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“8. Determine all forms of planning and other applications and all notifications 
submitted under the Town and Country Planning Act 1990, the Planning (Listed 
Buildings and Conservation Areas) Act 1990, the Planning (Hazardous 
Substances) Act 1990, Localism Act 2011 or under any related principal or 
secondary legislation, except the following:  
 
8.1 those applications that any member of the Council requests be determined 
by the Planning Committee and the grounds on which it warrants discussing by 
the Planning Committee (such must be made in writing to the Head of 
Planning specifying material planning grounds on which the request is made 
and received within 21 days or publication of the weekly list whichever is the 
latter);” 
 
It was the view of CRWP that the clarification proposals were acceptable but 
also that the element of significant local concern should be reintroduced and 
officers were asked to revise Paragraph 8.1 so as to include that element.  
 

2.3 Proposed revised wording was considered at a CRWP meeting on 10 March 
2017 when officers were asked to amend and further clarify the proposed 
wording.  Subsequently a revised wording was referred to all members via their 
respective political groups and feedback was referred back via their designated 
representatives on the CRWP.  

 
2.4 The CRWP met on 2 June 2017 and considered and approved the following 

wording : 
 

8. Determine all forms of planning and other applications and all notifications 
submitted under the Town and Country Planning Act 1990, the Planning (Listed 
Buildings and Conservation Areas) Act 1990, the Planning (Hazardous 
Substances) Act 1990, Localism Act 2011 or under any related principal or 
secondary legislation, except the following: 
 
8.1 those applications where any Member has requested in writing that the 
application be “called in” to be determined by the Planning Committee, and 
the “call in” and reasons for the “call in” have been agreed as valid by the 
Portfolio Holder for Planning and Transportation following discussion with the 
Head of Planning (or delegated deputy). 
 
8.1.1 The reasons for which an application can be called in must include: 
 
A) the material planning issue(s) that warrant(s) the application 
being determined by Committee; 
 
and/or 
B) evidence and the reason(s) of significant local concern that 
warrant(s) the application being determined by Committee.  
 
8.1.2 The request for the “call-in” must be received in writing addressed to the 
Head of Planning Services within five weeks (35 days) of the date that the 
application is originally made valid. 
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2.5 Additionally, CRWP agreed an amendment to Paragraph 5.1 of the Planning 

Committee Procedure Rules in consequence of the proposed changes to 
paragraph 8 of Table 3. The current wording is : 

 
“5.1. The Constitution provides that any member may “call in” any planning 
application – i.e. require that an application be determined by the Planning 
Committee rather than by an officer under delegated authority. Members should 
exercise discretion in using this power and should only call in applications 
where there is a material planning issue which warrants consideration by the 
Planning Committee. Any request to call in an application should be made in 
writing to the Head of Planning Services and give a material planning reason for 
the call in.” 

 
 The proposed wording agreed by CRWP is : 
 

5.1. The Constitution provides at Paragraph 8 in Table 3, of Annex C of Part 3 
that any member may “call in” any planning application – i.e.  require that an 
application be determined by the Planning Committee rather than by an officer 
under delegated authority. Members should exercise discretion in using this 
power and should only call in applications where there is a material planning 
issue which warrants consideration by the Planning Committee, or where there 
is evidence of local concern that warrants consideration by the Planning 
Committee. Any request to call in an application should be made in writing to 
the Head of Planning Services.  

 

 
3 AVAILABLE OPTIONS 
 
3.1 The proposed changes outlined above need to be considered by the Council to 

ensure that the Constitution is clear, up–to-date and provides certainty for all 
interacting with the Planning Service, but also to ensure that significant planning 
decisions are made at the right level and that the risk of development being 
allowed to go ahead by default is limited. 
 
Do Nothing 
 

3.2 After consideration of the issues, the Council could choose to do nothing and 
continue to operate in accordance with the Constitution as currently drafted.  
This would result in the members being unable to call-in planning applications 
on the sole grounds of significant local concern. Whilst the Head of Planning 
could continue to use referral powers to ensure these decisions are taken by 
the Planning Committee, the Constitution does not provide the necessary level 
of certainty about the decision making procedures. 

 
3.3 Furthermore, the “do nothing” option would mean leaving the rules and 

procedures unchanged thereby potentially failing in the statutory duty to secure 
continuous improvement in the way in which the Council’s functions are 
exercised. 
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 Approve as set out 
 
3.4 To ensure that the Constitution is: (a) up-to-date and (b) provides greater 

opportunity for applications attracting significant local concern to be determined 
by the Planning Committee. 

 

 
4 PREFERRED OPTIONS AND REASONS FOR RECOMMENDATIONS 
 
4.1 Preferred Option: (a) The Committee is asked to approve and recommend to 

Full Council the proposed changes to paragraphs 8.1 of Section 8 of Table 3 of 
Annex C to Part 3 of the Constitution to ensure it is up-to-date and provides for 
good decision making; and 
 
(b) The Committee is asked to approve and recommend to Full Council the 
proposed changes to paragraph 5.1 of the Planning Committee Procedure 
Rules in Part 4 of the Constitution to ensure it is up-to-date and provides for 
good decision making. 

 

 
5 CONSULTATION RESULTS AND PREVIOUS COMMITTEE FEEDBACK 
 
5.1 The proposed changes have been discussed by members at Group meetings 

and been broadly supported also with CRWP who agreed them. The relevant 
paragraphs of the final draft minutes from the most recent CRWP meeting are 
attached as supplementary Appendix A. 

 

 

6 NEXT STEPS: COMMUNICATION AND IMPLEMENTATION OF THE 
DECISION 

 
6.1 The recommendations in this report, if agreed, will be progressed as set out in

 the timetable on the front sheet. 
 
6.2 If agreed by Full Council on 26 July 2017, the approved changes to the 
 Constitution will be made. 
 

 
7 CROSS-CUTTING ISSUES AND IMPLICATIONS 
 
 

Issue Implications Sign-off 

(name of officer 
and date) 

Legal including 
Human Rights Act 

The Council is required by the Local 
Government Act 2000 to have a Constitution 
that is up to date and fit for purpose. The 
Council also has a statutory duty to secure 
continuous improvement in the way in which its 
functions are exercised having regard to a 
combination of economy, efficiency and 

Keith Trowell 

Senior Lawyer 

and Deputy 

Monitoring Officer 
(31/08/16) 
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effectiveness. Review of the Constitution 
demonstrates compliance with the requirements 
and duties. 

Finance and other 
resources 

There are no new financial implications. Lee Colyer 

Director of 

Finance, Policy 
and Development 
(s151 

Officer) 

(5/9/16) 

Equalities Decision-makers are reminded of the 
requirement under the Public Sector Equality 
Duty (s149 of the Equality Act 2010) to have due 
regard to (i) eliminate unlawful discrimination, 
harassment, victimisation and other conduct 
prohibited by the Act, (ii) advance equality of 
opportunity between people from different 
groups, and (iii) foster good relations between 
people from different groups. The decisions 
recommended through this paper have remote 
or low relevance to the substance of the Equality 
Act. However, it should be noted that the 
recommendations in this paper do not alter the 
need to consider the requirements of the Public 
Sector Equality Duty within individual planning 
decisions. 

Sarah Lavallie 

West Kent 

Equalities Officer 

(8/9/16) 

 
8 REPORT APPENDICES 

 
The following document is to be published with this report and forms part of the 
report: 
 
Supplementary Appendix A: Extract from Draft Notes of Constitutional Review 
Working Party meeting held on Friday 2 June 2017 
 
 

 
9 BACKGROUND PAPERS  

 
The Tunbridge Wells Borough Council Constitution - December 2013 (as updated 
June 2016) 
 
Constitution Review Working Party Notes from meetings held on 11 August 2016 and 
10 March 2017 
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AMENDMENT TO THE CONSTITUTION - AGREEMENT OF PLANNING CALL IN 

WORDING 

 

7 
 

Mr Baughen updated members on the proposed wording as set out in the 
agenda report.  Officers considered that the proposed 5 week timescale 
provided sufficient time for both the Parish and/or Ward Councillors to 
consider whether they wished to call in an application for consideration at the 
Planning Committee, whilst providing applicants, neighbours etc with a 
degree of certainty as to how an application would be determined.  Officers 
also agreed with the proposals that had been discussed by members at the 
previous CRWP meeting and considered that the dual signoff by the Head of 
Planning Services and the Portfolio Holder provided the appropriate balance. 
 
The Chairman advised that he had emailed officers and the CRWP members 
to question the way it was worded as it appeared to give a veto to the Head of 
Planning Services and he questioned whether that was the intention.  
Consequently, officers had liaised with Mr Trowell and had suggested the 
alternative wording of ‘the Portfolio Holder in consultation with the Head of 
Planning Services’.  Councillor Rankin agreed that both parties could not 
individually make the decision and supported the alternative.  This was 
supported by feedback that she had received from Conservative Group 
members, where the consensus was that the Portfolio Holder should be the 
principal decision maker.  Councillor Rankin advised that only one member 
had indicated that 5 weeks was too short a consultation period and she did 
not think one person’s view was sufficient to change the proposed wording.  
Councillor Rankin did suggest, however, that the words ‘as valid’ should be 
inserted into the sentence to read ‘�reasons for the “call in “ have been 
agreed as valid�’ as this would better qualify the statement.  
 
Councillor Mrs March advised that Cabinet members would be happy that the 
Portfolio Holder had the ultimate say but that would have to be as a result of 
discussion with the Head of Planning.  Cabinet members had also accepted 
the wording ‘and/or’ in 8.1.1. 
 
Councillor Munn provided feedback from the other political groups and 
commented that the wording might give either the Portfolio Holder or the 
Head of Planning Services the opportunity to re-word the call in.  He hoped 
that a veto would rarely be used.  Feedback he had received also raised 
concerns over the previous wording but he felt the revised wording as 
discussed was acceptable. 
 
The Chairman asked Mr Trowell if there was a revised wording for paragraph 
5.1.  Mr Trowell suggested it was sufficient to insert a specific reference to 
paragraph 8.1.  Members agreed the insertion.  
 
Councillor Munn referred to part B) of 8.1.1 and asked what constituted 
evidence of significant local concern and whether it had to be provided or 
simply referred to.  Feedback had indicated concern that complainants would 
be identified.  Councillor March advised that Cabinet members had discussed 
what was “significant” or constituted evidence but they considered it would be 
too difficult to quantify as a general rule as it would be relative to the 
individual circumstances.  Councillor Rankin felt that a degree of common 
sense was required but agreed there would be a need for evidence and that 
its significance would depend to an extent on proportionality.  She also 
considered that the evidence would need to be in the public domain. 
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The Chairman agreed that ‘and/or’ was the correct option within 8.1.1 (in 
lower case) and also agreed that as far as the actual evidence was 
concerned that would have to be a judgement call for the Portfolio Holder. 
 
As a result of the discussion, the CRWP recommended a revised wording to 
go forward to Audit & Governance and Full Council for adoption as follows: 
 
The following matters below are delegated to the Head of Planning: 
 
8. Determine all forms of planning and other applications and all 
notifications 
submitted under the Town and Country Planning Act 1990, the Planning 
(Listed Buildings and Conservation Areas) Act 1990, the Planning 
(Hazardous Substances) Act 1990, Localism Act 2011 or under any related 
principal or secondary legislation, except the following: 
 
8.1 those applications where any Member has requested in writing that 
the application be “called in” to be determined by the Planning Committee, 
and the “call in” and reasons for the “call in” have been agreed as valid by the 
Portfolio Holder for Planning and Transportation following discussion with the 
Head of Planning (or delegated deputy). 
 
8.1.1 The reasons for which an application can be called in must include: 
 

A) the material planning issue(s) that warrant(s) the application being 
determined by Committee; 

 
and/or 

 
B) evidence and the reason(s) of significant local concern that 

warrant(s) the application being determined by Committee.  
 

8.1.2 The request for the “call-in” must be received in writing addressed to 
the Head of Planning Services within five weeks (35 days) of the date 
that the application is originally made valid. 

 
Additionally, CRWP recommended an amendment to Paragraph 5.1 of the 
Planning Committee Procedure Rules in consequence of the proposed 
changes to paragraph 8 in Table 3 of Annex C as follows: 
 
5.1. The Constitution provides at Paragraph 8 in Table 3, of Annex C of 
Part 3 that any member may “call in” any planning application – i.e.  require 
that an application be determined by the Planning Committee rather than by 
an officer under delegated authority. Members should exercise discretion in 
using this power and should only call in applications where there is a material 
planning issue which warrants consideration by the Planning Committee, or 
where there is evidence of local concern that warrants consideration by the 
Planning Committee. Any request to call in an application should be made in 
writing to the Head of Planning Services. 
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